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benchtrial, the court held in favor of the Commission’sruling. Consequently, it dismissed TWM’s
petition. On appeal, TWM arguesthat thetrial court erred in itsinterpretation of the meaning of de
novo review asthat concept isfound in the Jackson Law and that both the Commission and thetrial
court failed to properly consider the criteria set forth in the Jackson Law. If successful on appeal,
TWM seeks an award of attorney’s feesand litigation costs. We affirm.
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OPINION
l.

TWM owns and operates a construction and demalition debris|andfill in Loudon County.
The operator of such alandfill is prohibited from accepting hazardous or sanitary waste. However,



TWM has been granted specid authorization to receive asbestos-containing material and hot ash
from the Kimberly Clark plant in Loudon County.

The landfill operation is situated on approximately eleven acres within the Matlock Bend
Industrial Park. The landfill itself takes up five of these acres. By the middle of 2001, the landfill
was operating at 80% capacity, with a projected life of only two years. 1n July, 2001, TWM filed
an application with the Commission, requesting permission to horizontally expand the existing
landfill. The requested expansion would increase the existing site by twelve acres, with
approximately 7.7 additional acres being dedicated to the landfill; and would extend the life of the
landfill by ten years.

Inits initial application, aswel asin two supplements, TWM addressed the statutorily-
mandated criteria found in the Jackson Law, criteria that must be utilized when considering an
application under this statutory scheme. TWM expounded upon the type of waste the landfill
receives; the method of waste disposal; the minimal amount of odor and noise generated by the
landfill; the lack of a significant increasein traffic as a result of the proposed expansion; and the
landfill’ s compatibility with existing development and zoning plans. With respect to the projected
impact thelandfill expansion would have on property valuesin the surrounding area, TWM supplied
the Commission withamarket analysisstudy, which was prepared by two state-certified general real
estate appraisers. The study concluded that “[p]roperty va ues appear to be stable within the subject
property neighborhood.” Further, the preliminary findings of the study indicated that “the proposed
expansion of the landfill will have no detrimental impact on the market value of propertiesin the
subject property neighborhood.” As to the economic impact that the expansion would have on
Loudon County, TWM submitted that the landfill expansion would annually net the county over
$13,000 in real estate taxes, as well as $16,000 in personal property taxes.

On September 13, 2001, apublic hearingwas hel d beforethe Commission, pursuant to Tenn.
Code Ann. § 68-211-703 (2001). The hearing gave TWM an opportunity to present their plan for
the proposed expansion and allowed commissioners and other interested citizens to voice their
opinions and concerns. Attorney Coulter (Bud) Gilbert spoke on behalf of TWM, covering each of
the eight criteria under the Jackson Law. Following Gilbert’s presentation, severd citizens
addressed the Commission. Among those addressing the Commission was John Thornton, a
Chattanooga resident who, just eight months prior, had purchased 1300 acres of land in Matlock
Bend for $9,250,000. Thornton planned to use the property for the development of an upscale
residential and golf community called Thunder Bend. Thunder Bend would be bounded by the
Tennessee River on one side, and partially bounded by the industrial area of Matlock Bend, home
to the landfill and its proposed expansion. At the hearing, Thornton spoke of his concern over the
negativeimpact that the expansion would have on property values and the success of Thunder Bend.
Thornton also stated that his development was projected to double “the entire county revenuein
taxes” and “quadruple [the City of Loudon’ 5] tax base.”

The Commission convened for its regular meeting on October 1, 2001. At this meeting,
TWM again presenteditsplansfor, and thepotential effect of, the planned expansion. Thornton also

-2



offered his remarks in opposition to the expansion, citing the adverse impact the expansion would
have on property vaues and thelocd economy:

And will it have an economic impact? Well, | think al of you
commissioners are aware of the economic impact that [Thunder
Bend] would have. 1t would double the county’ stax base, quadruple
the city’s tax base. It would employ literaly thousands of
construction workers, consultants, and different peoplewith the half-
a-billion-dollar investment that would ultimately end up in Matlock
Bend over a 10-year period.

But | do think, quite honestly, it will have a negative impact on
property values, and | think it will have a catastrophic economic
impact on thiscounty if it resultsin us not being ableto complete the
development and get it — get it going.

Licensed realtor and loca resident Ted Lynn spoke of the problems he perceived with the landfill
expansion:

Mr. Thornton is going to have ajob on his hands with marketing if
we cannot isolate the landfill the best way possible. | just don’t see
that it’sin any interest a al of the county at this time to expand or
start anew landfill in here. It’sjust not good business. There'salot
of money to come in off the Thornton devel opment.

Not only onthis 1300 acres, but the whole end of the county will reap
the benefits from it. The entire county will regp the benefits for the
projected numbers on the taxes.

Other Loudon County citizens and several commissioners expressed their several viewsregarding
TWM'’ s application. At the conclusion of the meeting, the Commission, by avote of 6 to 3, denied
TWM’s application.

On November 28, 2001, TWM filed a petition for de novo review with thetrial court. That
court conducted atwo-day bench trial in August, 2002. 1n addition to considering the record from
the Commission hearings, the trial court heard the testimony of several witnesses. Carl Towne,
TWM’s district manager for East Tennesseg, initialy stated that he did not think the expansion
would have any impact on Thunder Bend. However, on cross examination, Towne admitted that the
subdivision should enlarge the county' s tax base and questioned why anybody would develop an
upscal ecommunity or buy ahouse on property adjacent toaClass4 landfill. Doyle Arp, the Loudon
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County tax assessor, testified that the calculations in his office gave no indication that the landfill
had negatively impacted property values. He tempered this assertion by noting that his office
“deal[s] with history, not with projections,” so he could not express an opinion on the impact that
the landfill expansion might have on property values in the future. When questioned on cross
examination regarding theimpact Thunder Bend potentially could have onthe county’ stax revenues
if it was successfully developed, Arp responded that the impact would be “astronomical.”

TWM called Randy Button, a certified real estate gppraiser, as an expert witness. Button,
who had collaborated on the market study analysis which indicated that property vaueswere stable
and that the expansion would not negatively impact those val ues, admitted on cross examination that
the property va ueshe had assessed as stable were primarily older, modest homes. Healso conceded
that, in making his analysis, he had not taken the Thunder Bend development into consideration,
stating that he “was never asked to do that.” Reather, he was “asked to submit an overall general
impact on the neighborhood.”

Hop Bailey, arealtor and real estate appraiser who hasbeenin practicefor 55 years, testified
as an expert for the Commission. Bailey stated that the landfill expansion, along with the other
landfill and plantsinthe area, would have anegativeimpact on Thunder Bend. When asked on cross
examination why the expansion would be any more of a problem than the nearby sanitary-waste
landfill or the mushroom plant, Bailey responded that the expansion was “just an addition” to the
problem.

The Commission also called George Archer, aKnoxvillereal estate broker, asawitness. He
stated the following with respect to the impact that the proposed expansion would have on Thunder
Bend:

Here again, one of themain issuesis perception and not reality. And
that’ sone of thebiggest factorsthat | think Mr. Thornton would have
to consider in his overall scheme of things and the impact of what
we' retalking about isthat, you know, just dealingwith the public and
trying to make sure that they are comfortable with the fact that either
landfill would be apotential either environmental or some source of
negative impact on their investment.

Bob Sterchi, a Matlock Bend resident and real estate developer, testified that, based upon his
experience in real estate, the landfill expansion “would be detrimental” to both investors and
purchasersin Thunder Bend.

Attheconclusion of thetrial, the court issueditsrulingfrom the bench, findinginafavorable
fashion vis-a-vis the Commission’s decision. The trial court’s findings, in pertinent part, are as
follows:



A number of reasons have been cited by the [ Commission] in support
of its decision to deny the expansion, but the principle [sic] reason
given by the[Commission] and the focus of most of the evidence, at
least during the trial, is the possibility that the expansion of the
landfill could harm the devel opment of an adjoining thirteen hundred
acretract of land purchased by John Thornton along Watts Bar L ake.

* % %

This, as previously noted, isade novo review of the[Commission’ g
denial of the proposed expansion. At issue in the case is the
application of the Jackson Law, codified in [Tenn. Code Ann. 8] 68-
211-704(b), which lists statutorily mandated criteria which must be
considered in granting or denying a request to expand an existing
landfill.

Thefact that thisisade novo review simply means that the decision
of the[ Commission] doesnot carry apresumption of correctness. All
relevant evidence must be considered by the Court, but the task here
issimply to determine from all of the evidence whether or not there
issubstantial or material evidence related to the eight criteria set out
in the Jackson Law to support the denial of [TWM’s| proposed
expansion.

If substantid or material evidence existstojustify thedenial, thenthe
[Commission] cannot besaid to have acted arbitrarily or capricioudy.
Even though the record from below is being considered, it istrue, as
[TWM] argues, that someof the statementsattributed to the members
of the [Commission] may not have been related to factors which may
properly be considered under the Jackson Law.

Accordingly, the sufficiency of the evidence in this proceeding will
be determined to the exclusion of any improper factors or
considerations which may appear in the record from below.

And before | go into the reasons for this, first let me say that if this
matter was before me for the purpose of making a personal decision
as to whether or not the expansion should be allowed, | would find
for [TWM]. Much of the testimony has been related to the lack of
visibility of the landfill and the area to be expanded from both the
residential development and the proposed road. In this regard, the
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landfill would not be visible from the residential development
becauseof ahigh ridgewhich essentially separatestheresidential area
from the industrial park.

The purchasers of homesites in the planned development would
almost certainly be constrained to passthrough the industrial park to
gain access to their property and in the process of the ingress and
egress, residents and potential buyers would have to pass by the
landfill.

Thepurchaser’ sproposed landfill producesno offensive odorsexcept
for severd firesin the landfill caused by the dumping of hot ash so
thisis amost completely a case in which the visual impact of the
landfill and the knowledge of its close location to the development
could create in the minds of potential homeowners a negative
perception of the development and hurt land sales and potential
property vaues.

But even this could be mitigated. The grade of the road which
Thornton proposes has not yet been established so that [it is] not clear
what part, if any, of the landfill would be visible. Moreover,
sufficient space appearsto exist along the proposed roadto permit the
developer to place screens or vegetation to prevent residents from
seeing the landfill as they come and go. So there appears to be
reasonabl e solutions to most of the problems posed by the landfill.

Moreover, the problemspresented by [TWM' 5] landfill asit presently
existsis, inrelativeterms, lessthan problems posed by other existing
operationsintheindustrial park. Monterey Mushrooms, forexample,
whichwill adjointhe road, growsmushroomsusing organic material
which produces a foul odor which can be detected at some distance
from their property depending on the prevailing winds.

Also Loudon County operates a sanitary landfill just past Monterey
Mushrooms, also in the industrial park and that landfill, unlike
[TWM’ 5] landfill, acceptshousehol d garbage which a so producesan
odor.

S0 it just seems reasonable that the problems of the proposed
expansion could be dealt with in ways that could both accommodate
the expansion of the landfill and which would minimize the impact
to the residential development in terms of property values and tax
revenues to the county.



In the final analysis, it is the reasonableness or unreasonableness of
opinionsexpressed inthetrial of thelawsuit whichwill determinethe
outcome, for those opinions al relate to the potentia for future
consequences to the county regardless of whether [TWM'g|
application isapproved or rejected it will never be possible to know
for certain what results the opposite decision would have produced.

If the landfill is allowed to expand, we can never know what the
residential property vauesand tax revenueswould have been had the
landfill not expanded and vice versa. And this should not be
interpreted to mean that the Court is bound by the testimony of any
expert. Expert opinion is to be weighed with great caution and in
light of al of thefacts. Nor isthe Court bound by the testimony of
the greater number of witnesses. But it is the reasonableness or
unreasonabl eness [ of] testimony of the experts which the Court must
consider and even [TWM’s] own experts concede tha reasonable
peoplecould reach the conclusionthat expansion of thelandfill could
negatively impact the residential area and its property values as
contemplated by subsection 3 and 4 of [ Tenn. Code Ann. §] 68-211-
704(b).

This is one of the reasons why the Courts must acknowledge and
defer to the decisions made by the legislative branch, provided that
those decisions are made within the requirements of the law. The
Court cannot substitute its judgment for the lawful, reasonable and
rational judgment of commission members elected by the people of
Loudon County.

By giving the [Commission] the choice to approve or disapprove
landfillsand by setting out the criteriaby which that isaccomplished,
the [Commission] has some flexibility in deciding which uses are
detrimental to other uses the [Commission] wants to promote.

Moreover, it is not necessary for the [Commission] to show that a
majority of the eight factors support the [Commission’s] decision.
Substantial and material evidence supporting even one of the eght
factorsissufficient to sustainthe[ Commission’ s] denial of [TWM’ g
application to expand their operations.

* * %

In this case. . . we have the testimony of experts dealing with the
statutory issues. And the quality and factual predicates of those
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opinionsare similar for both [ TWM] and [the Commission]; in other
words, if the [Commission] cannot rely on the strength of their own
experts who are similar in training and experience to the experts
provided by [TWM] to prove their case, then it would seem to be
almost a hopeless situation for the [Commission] in attempting to
deny an expansion of alandfill —at least for these statutory reasons.

So as| seeit, | think it’s a matter of — given the testimony here, the
expert testimony with regard to the potential harm to the surrounding
area from the operations of [TWM'’s] landfill and the projected
impact on property vauesin theresidential area, the Courtisfinding
for the[Commission], and inthiscase, it' salegislative decision, and
I’mnot inclined to jump in and start substituting my personal opinion
for the opinion of the [Commission] simply because had | been
persondly judging those facts, | would have found in favor of
[TWM].

From thisjudgment, TWM appeals.
.

In this non-jury case, our review is de novo upon the record of the proceedings below; but
therecord comesto uswith apresumption of correctnessastothetrial court’ sfactual determinations
that we must honor unless the evidence preponderates otherwise. Tenn. R. App. P. 13(d); Wright
v. City of Knoxville, 898 SW.2d 177, 181 (Tenn. 1995); Union Carbide Corp. v. Huddleston, 854
S.W.2d 87, 91 (Tenn. 1993). Our review of gquestions of law is de novo with no such presumption
of correctnessattaching tothetrial court’ sconclusionsof law. Campbell v. Florida Steel Corp., 919
S.W.2d 26, 35 (Tenn. 1996); Presley v. Bennett, 860 S.W.2d 857, 859 (Tenn. 1993).

Our analysis of the issues in the instant case causes us to focus on the following relevant
statutory provisions.

Tenn. Code Ann. § 68-211-701 (2001)
No construction shall beinitiated for any new landfill for solid waste
disposal or for solid waste processing until the plans for such new

landfill have been submitted to and approved by:

(1) The county legislative body in which the proposed landfill is
located, if such new constructionislocated in an unincorporated area;



Tenn. Code Ann. § 68-211-704 (2001)
(a) Withinthirty (30) daysafter notice and an opportunity for apublic
hearing as provided in § 68-211-703, the county legidlative body, the
municipal governing body or both such entities shall approve or
disapprovethe proposed new construction for solid waste disposal by
landfilling or solid waste processing by landfilling.

(b) The following criteria shall be considered in evduating such
construction:

(1) The type of wasteto be disposed of at the landfill;
(2) The method of disposal to be used at the landfill;

(3) The projected impact on surrounding areas from noise and odor
created by the proposed landfill;

(4) The projected impact on property values on surrounding areas
created by the proposed landfill;

(5) The adequacy of existing roads and bridgesto carry the increased
traffic projected to result from the proposed landfill;

(6) The economic impact on the county, city or both;
(7) The compatibility with existing devel opment or zoning plans; and

(8) Any other factor which may affect the public health, safety or
welfare.

(c) Judicial review of the legidlative body’ s determination shall be a
de novo review before the chancery court for the county in which the
landfill is proposed to be located.

V.

A.

TWM presents three issues on gopeal. First, TWM asserts that the trid court erred in its
interpretation of the de novo standard of review required by the Jackson Law. Second, TWM argues
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that the trial court erred in upholding the Commission’s denial of the application because, so the
argument goes, the Commission’ sdecision was not supported by substantial and material evidence.
Third, TWM contends that, if successful on appeal, it is entitled to attorney’s fees and litigation
costs.

B.

Under Tenn. Code Ann. 8§ 68-211-704(c), judicia review of the Commission’s denial of
TWM’sapplicationfor expansionisa“denovo review” beforethel oudon County Chancery Court.
TWM argues that the chancery court improperly applied this standard of de novo review.
Specificdly, TWM takes issue with the assumption embodied in the Chancellor’s statement that if
the case was before him “for the purpose of making a personal decision as to whether or not the
expansion should be allowed,” he would have found for TWM. TWM asserts that de novo review
requires the trial court to substitute its independent judgment for that of the Commission and
“reconsider and redetermine both the facts and the law from all the evidence as if no such
determination had been previously made.” Stephensv. Roane State Cmty. Coll., No. M1998-00125-
COA-R3-CV, 2000 WL 192577, at *4 (Tenn. Ct. App. M.S,, filed February 18, 2000) (quoting
Cooper v. Alcohol Comm’n of the City of Memphis, 745 S.W.2d 278, 281 (Tenn. 1988)).

Furthermore, TWM advancesthe position that the court improperly applied the common law
writ of certiorari standard of review, rather than the satutory writ of certiorari. Under the common
law writ of certiorari standard, the trial court reviews the record of the admini strative proceedings
to determine whether any material evidence exists to support the administrative decision. See
Cooper v. Williamson County Bd. of Educ., 746 SW.2d 176, 179 (Tenn. 1987) (quoting Davison
v. Carr, 659 S.W.2d 361, 363 (Tenn. 1983)). The court can, however, consider new evidencein
order to determine whether the administrative board “* exceeded its jurisdiction or acted illegdly,
capriciously or arbitrarily.”” 1d. By contrast, the statutory writ of certiorari “may provide for some
form of atrial de novo.” Cooper, 746 SW.2d at 179.

“The meaning of ‘trial de novo’ in each datuteis obviously dictated
by the wording and context of the statute in which it appears and by
the nature of the administrative body, decision and procedure being
[reviewed].”

Cooper, 746 SW.2d at 179 (quoting Pledger v. Cox, 626 P.2d 415, 416-17 (Utah 1981)).

TWM contendsthat thetrial court’ sconsiderationof thefactsinlight of the* substantial and
material evidence” ruleanditsdetermination that the Commission acted“ arbitrarily or capriciously”
were improper, as the Jackson Law’s mandate of de novo review is, according to TWM, clearly a
“species of the statutory writ of certiorari.” Cooper, 746 SW.2d a 179. In support of these
positions, TWM reliesheavily upon the Cooper case, whichinvolved the Teacher TenureAct. Such
relianceismisplaced. The case of Tucker v. Humphreys County, 944 SW.2d 613 (Tenn. Ct. App.
1996), isthe only appellate case that has addressed the issue of de novo review in the context of the
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Jackson Law. Accordingly, the doctrine of stare decisis and the Rules of the Tennessee Supreme
Court clearly makethe Tucker decision pertinent to the issue now under consideration. Tenn. Sup.
Ct. R. 4(H)(2) provides, in pertinent part, as follows:

Opinions reported in the official reporter . . . shall be considered
controlling authority for all purposesunlessand until such opinionis
reversed or modified by a court of competent jurisdiction.

Having said this, we recognize our statutory authority to revisit the correctness of the Tucker case.

In Tucker, the plaintiffs submitted to the Humphreys County Board of Commissioners an
application for a proposed landfill. 1d. at 615. At the conclusion of a hearing on the matter, the
board voted to reject the plaintiffs application. 1d. at 616. The plaintiffs then sought a de novo
review with the chancery court, pursuant to Tenn. Code Ann. 8 68-211-704(c). Id. The chancery
court initially issued an order stating that it would “conduct a completely new hearing,” alowing
each party to present witnesstestimony and other materid evidence, and “the Court will render its
decision based upon the evidence presented at the hearing.” 1d. Upon a motion to reconsider, the
court ordered the following:

The Court holds that the method of judicial review prescribed by the
Jackson law shall be by Common Law Writ of Certiorari on the
record produced from the Joint Public Hearing and Meeting of the
Humphrey County Commission held on May 11, 1993 to determine
whether or not the Humphreys County Commission acted illegally or
beyond the scope of its authority.

Id. At the conclusion of the hearing before the trial court, the court found that the county
commission “did not act illegally, arbitrarily or capriciously” in denying the plaintiff’s application
to construct alandfill, and that “there is sufficient material evidence in the record to support” the
commission’sdecision. 1d. at 617.

On apped, the plantiffs argued that de novo review, as contemplated by Tenn. Code Ann.
8 68-211-704(c), “implies a broader review, involving a new trial before the Court of all issues
presented to the Board.” Id. at 619. This court began its analysis by noting that de novo has a
variety of different meanings:

An appeal from Generd Sessions Court to Circuit Court involves a
complete new tria of the issues without reference to evidence
introduced in Generd Sessions Court unlessre-introduced on apped.
Apparently plaintiffs[] desire such areview. To grant such ajudicial
review inthe present case woul d substitutethe discretion of the courts
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for that of the County Commissioners, which is clearly not the
legislative intent.

I d. (citations omitted) (emphasis added).

The plaintiffs in Tucker asserted that the trial court should have followed the Supreme
Court’s decisions in Frye v. Memphis State Univ., 671 SW.2d 467 (Tenn. 1984) and Case v.
Carney, 213 Tenn. 597, 376 SW.2d 492 (1964). With respect to Frye, which involved the tenure
of university faculty, the Tucker court found it inapplicable, dueto thefact that Fryeinvolved aclear
and convincing evidence standard. Tucker, 944 SW.2d at 620.

Case involved a beer board’s denial of a beer license. Tucker, 944 SW.2d a 620. This
court in Tucker differentiated Case from the case before it as foll ows:

Under [Tenn. Code Ann.] § 27-9-111, a person aggrieved by the
action of abeer board had the sole remedy by the circuit or chancery
court by the statutory writ of certiorari with trial de novo as a
substitutefor appeal with the cause being tried asiif it had originated
insaid court, and the Trial Judgeis required to make an independent
judgment for that of the board.

Thisis the relief requested by the plaintiffs in the present case, but
thisisnot abeer board case, and isnot subject to the provisions of the
code provisions for review of beer board cases where the applicant
hasaright toalicenseunless specified factsexist, and judicial review
de novo reviewsthe question of whether such prohibitory facts exist.

The present case presents a different situation wherein the statute
requires the Board to consider specified criteria, but does not confer
upon the applicant the right to a permit if one or more prohibitory
conditions exist.

Nevertheless, the “substantial and material evidence rule” and the
“arbitrary or capricious rule” require that some substantial reason be
provenfor refusing the permit beforethe Board may validly refusethe
permit. [Tenn. Code Ann.] § 68-211-704(c) requires the reviewing
court to consider all evidence presented to the Board, plus any
relevant evidence presented to the Court and to decide de novo the
factual question of whether a fact or facts exist which justified the
Board in refusing the permit.

Tucker, 944 SW.2d at 620-21 (citation omitted). This court then affirmed the action of the trial
court in denying the permit. Id. at 623.
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Webelievethat Tucker iscontrolling and that itsinterpretation of the JacksonLaw’ sdenovo
review language is the correct interpretation of this statutory concept. Following Tucker, we find
no error inthetrial court’sinterpretation of de novo review under the Jackson Law. Clearly, under
Tucker, thetrial court properly applied the common law writ of certiorari standard in determining
whether substantid and material evidenceexisted tojustify the decision of the Commission. Further,
we find that the trial court correctly refused to substitute its independent judgment for that of the
Commission, since such asubstitution was “clearly not thelegisativeintent.” Tucker, 944 SW.2d
at 619. Thus, we find thisissueto be without merit.

C.

TWM next contends that the trial court erred in upholding the Commission’s denial of the
application for an expansion, because, again accordingto TWM, both the denial by the Commission
and the subsequent affirmation by thetrial court failedto properly consider theeight statutory criteria
under the Jackson Law. We disagree.

With respect to the hearing before the Commission, TWM asserts that there was a lack of
evidence to support the Commission’ sdenial of TWM’ sapplication. TWM also contends that the
Commission’ sfailureto give proper consideration to each of the eight Jackson Law criteriaresulted
in an “unconstitutional execution of authority delegated by the General Assembly.”

To addressthese contentionsin reverse order, wefind no error in the Commission’ sreliance
on the most relevant criteria in making its decision. As TWM applied for the expansion of an
existing landfill, rather than the construction of a new landfill, mog of the criteria were not in
dispute. The typeof waste and the method of disposal at the landfill have not changed. See Tenn.
Code Ann. 8§ 68-211-704(b)(1)&(2). Therewould be no differencein the noise and odor created by
thelandfill. See Tenn. Code Ann. § 68-211-704(b)(3). Thelandfill expansion should not create an
increase in traffic, which would call into question the adequacy of roads and bridges. See Tenn.
Code Ann. § 68-211-704(b)(5). As the current landfill has been in operation since 1993, the
expansionwould certainly becompatiblewith the existing devel opment and zoning plans. See Tenn.
Code Ann. § 68-211-704(b)(7). Clearly, the only two relevant criteria in the instant case are the
projected impact on property values, see Tenn. Code Ann. § 68-211-704(b)(4), and the economic
impact on the county, see Tenn. Code Ann. § 68-211-704(b)(6). The Commission was certanly
entitled to rely most heavily on these criteria when making its decision.

Asto TWM'’s contention that there was no evidence to support the Commission’ sdecision,
we hold that the testimony of John Thornton and Ted Lynn, with respect to both the projected
negative impact on property vauesin the area, as well as the projected substantid amount of tax
revenues that Thornton’s development would bring to the county, if believed, formed a sufficient
basis for the denial of TWM’s application. It is obvious tha a majority of the Commission
accredited this testimony.
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TWM next argues that there was insufficient evidence before the trial court to warrant the
affirmation of the Commission’sdecision. However, our review of therecord reveals ample proof
on which thetrial court could and did base its decision. The trial court heard from at least three
witnesses with substantial experiencein real estate, who testified that the expansion would have a
negativeimpact on Thunder Bend, and, hence, anegativeimpact on the potentid good to the county
resulting from the potential success of that development. TWM’sown expert witness admitted that
he was never asked to take the Thunder Bend devel opment into consideration when andyzing the
impact on property vaues. With respect to the economic impact, the Loudon County tax assessor
testified that Thunder Bend could have an “astronomical” impact on the county’s tax revenues.
Certainly, thiswas substantial and material evidence onwhich thetrial court could baseitsdecision
to affirm the decision of the Commission. Asthetrial court stated, “even [TWM'’s] own experts
concede that reasonable people could reach the condusion that expansion of the landfill could
negatively impact” the surrounding property values. Based upon all of thisevidence, we cannot say
that the evidence preponderates against the trial court’s factual determinations underpinning its
holding that thereismaterial evidenceto support the Commission’ sdecision. Accordingly, wefind
no error in either the Commission’s denial of the application for expansion or the trial court’s
subsequent judgement upholding that action.

D.

Finally, TWM asserts that, if successful on this appedl, it is entitled to attorney’ s fees and
litigation costs pursuant to the Tennessee Equal Accessto Justice Act, codified at Tenn. Code Ann.
§29-37-104(a)(2)(A)& (b)(2) (2000). Sincethisappeal was not successful, it followsthat thisissue
isfound adverse to TWM.

V.
The judgment of the trial court isaffirmed. Thiscaseisremanded to thetrial court for the

collection of costs assessed below, pursuant to applicable law. Costs on appeal are taxed to the
appellant, Tennessee Waste Movers, Inc.

CHARLESD. SUSANO, JR., JUDGE
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